Confract Language in
Russian and English

Eugenia Tietz-Sokolskaya, CT, MA
6151 ATA Annual Conference, October 24, 2020




Who | Am and What We're Doing Here

» |[nfroduction
» \What gives contfracts power?

» \What defines good writinge
» Contract language categories in English

» Confract language categories in Russian
» Transferring from one to the other




What Gives Contracts Power?e

» Will of the parties, not...
» Magic words

» Archadisms

» That a lawyer wrote it

» Consistent contract language
» Better chance of correct interpretation
» By courts

» By parties




Good Writing in Contracts

» Parallel texts — not a guarantee of quality
®» \erb structures are terms

» ‘shall,” “must,” “may” carry special meanings

» Be consistent!

» Have an authority to cite if challenged







Language of Agreement

» |ntroduction only
= “Agree”
®» The entire contract is about agreeing
» Throat-clearing: using “agree,” “consent,” etc. elsewhere, as a lead-in

» Redundant, given the nature of confracts

» Obscures actual language category

“The parties therefore agree as follows:” (MSCD p. 44)




Language of Performance

» Must result in change of status for person or thing

= “Hereby”

YAcme hereby purchases the Assets from Doe.”

YAcme hereby grants Widgetco a license...” (MSCD p. 52)




Language of Obligation

®» |mposes an obligation on someone

» “shall” if subjectis a party

» “must” (or rephrase) if not

®» (Has a duty test: can “shall” be replaced with “has a duty to"'¢

“Acme shall purchase the shares from Doe.” (MSCD p. 58)

“The Consultant must be reimbursed for all authorized expenses.”
(MSCD p. 67)

not “Any controversy... shall be settled by arbitration.” (MSCD p. 62)




Language of Discretion

» “may”: when a party can choose to do something or nof
= “is nof required fo™: when a party can choose not to do something

» Avoid “may not” instead of “is not required to”

» Pofential confusion with prohibition

“Acme may appoint one or more subcontractors.” (MSCD p. 76)
“Acme is not required to replace the Widget Equipment.” (ibid. p. 88)




Language of Prohibition

= “shall not,” “must not”
® |[f fempted to use “may not,” see previous section

“The Customer shall not modify the Equipment without
Acme’s prior written consent.” (MSCD p. 90)




Language of Policy

» Policies: “rules that the parties must observe but that don’t, at least
expressly, require or permit action or inaction” (MSCD p. 94)

®» Scope, meaning, duration of contract
» Rules for specific circumstances

» Simple present, or “will” for uncertain future events

“This agreement terminates on 31 December 2019.”

“Interest is payable at a rate of 8% per year.” (MSCD p. 95)

“YAny attempted transfer of Shares in violation of this agreement will be void.”
(ibid. p. 94)

“This agreement will terminate upon the closing of a Qualified IPO.” (ibid. p.
95)




Language of Declaration

» Assertions of fact
» “states” if the subject has knowledge of the fact
» “acknowledges” if the other party has knowledge of the fact

= No need to use “hereby”

“[Party name] states that the following facts are accurate:” (MSCD p.
114)

YAcme acknowledges that the Consultant is in the business of
providing services and consulting advice to others.” (MSCD p. 116)




Additional Categories

®» | anguage of Intention ®» | anguage of Recommendation
» Addresses issues to be handled by ®» One party has more power
court : : .
®» Making recommendation explicit
» Replaces language of policy if advantages party in court
circumstance cannot be decided » ‘“recommends ‘el el cEEk
by parties . o : ges,
reminds

= “intend(s) that...”




Conditions

» Modify other language categories
» Subordinate clause infroduced by “if" or “unless”

» Main clause uses “will” instead of simple present

» “Shall,” “may,” “must” remain unchanged

» Avoid:

= “shall”

= “should”

» Subjunctive mood




Russian Contracts

How do they achieve the same goals?




Language of Agreement

» Structure of introduction is vastly different
» The only place in a Russian contract to use the past tense

CTOPOHbI... {COCTABUAM HOCTOALLLMM AOTOBOP ... O HUXKECAESAYIOLLLE MY




Language of Performance

» Role played by aktel that accompany contracts
» May be marked by HacToamm, but often indistinguishable

«Bo ncrnoaHeHume n. 1.1 Aorosopa lNpoAdcseL, nepeadeT, A [lokynateAb
NPUHUMAET CTPOUTEAbHBIE MATEPUAALI CAEAYIOLLLETO ACCOPTUMEHTA U

KOAMHECTBA:)N



Language of Obligation

May be explicit: tApeHAOAQTEAb OBA3CAH...»
» Often introduces a list

» Not all items may complete the sentence grammatically

May use just the present tense

®» (30 HAOPYLUEHME CPOKOB NEPEAQYM MMYLLLECTBA BUHOBHAOS CTOPOHA YRNAQYUBAET
APYromn CTOPOHE LUTPAdD.»

May use a modal: «K npeTeH3mm AOAXHbI ObITb MPUAOXEHbI AOKYMEHTHI...)

May use a passive: «tAPEeHAHAS MAAQTA BHOCUTCS HE MO3AHEE...»



Language of Discretion / Prohibition

» May center around NpaBo: (APEHAOAQTEAL BNipaBe / UMeeT Npaso...)

= [For prohibition, simply negated: He BnpaBe / HE UMeeT NPAaBo

» May use modal: «KAOroBop MoXeT 6bITb AOCPOYHO PACTOPIHYT MO
coradLLueHmto CTOpPOH.»

= Rare variant for prohibition: «tApeHAOAQTEAbL HE AQET CBOEro COrAacHus
ApeHAATOPY HO cAQ4y OOOPYAOBAHMSI B CYOAPEHAY...»



Language of Policy

» Policies concerning the contract:

» Often use present: «lfpmaoXeHne Nel IBAS€TCS HEOTbE MAEMOM
YACTbIO...)

» Occasionally use future: «Bce cnopsbl, CBI3AHHbIE C HOCTOALLLMM
AOroBopoMm, 6yAyT paspewuatbcsi CTOPOHAMM MyTEM NEPETOBOPOB.)

» Policies concerning the subject of the contract:

» Generally use present: «(ApeHAHOS MAAQTA YCTAHABAMBAETCSA B
pasmepe...n

» Offen use a reflexive




Language of Declaration

® (30BEPIE), (TAPAHTMPYE

» 7015 law change added legal protections for «3aBepeHms oo
OOCTOATEALCTBAX))

» Vaguely defined, mostly caused confusion

®» One recommended phrasing: «CtopoHa 1 3asepaeT CTOPOHY 2 O
CAEAYIOLLMX ODCTOATEABCTBAX...)

(APEHAOAATEAL FAPAHTUPYET, YTO HO MOMEHT 3AKAIOYEHMI AOTroBOPA
OBoOpPYyAOBAHME B CMOPE UAM MOA APECTOM HE COCTOMUT...»




Conditions

» (B cAyyae...» - generally followed by a noun:

» (B cAyHae HeCBOEBPEMEHHOTO Bo3BpaTa OOOPYAOBAHMS,
APEHAOAATEAb BMPABE MOTPEDOOBATH...)

» (B cAy4Yae HACTYNAeHUs 3Thx 00CTodTeAbCTB CTOPOHA 0B43aHA B
Te4yeHune 5 AHeEM YBEAOMMUTb OO STOM APYTYIO CTOPOHY.)

» (B cAy4Oe HEAOCTHUXEHUS COTATLLIEHMS B XOAE NEPETOBOPOB,
3aMHTEPECOBAHHAS CTOPOHA HAMPABASET MPETEH3MIO B MMCbMEHHOM

cbopmMme.n
®» Rarely «ecCAun...»n

®» (ECAM ODOCTOATEABCTBA HEMPEOAOAMMOM CUABI NMOOAOAXKAKOT
AENCTBOBATb DOAEE 3 MECALEB, TO KOXAQS CTOPOHA BMNPABE
PACTOPIHYTb AOrOBOP B OAHOCTOPOHHEM MOPIAKE.N




Transter Strategies

Tips and Pitfalls




ldentify the Language Category

» Fqasy if a signal word is present

» O0Oq3yeTcH

®» [QpaHTMPYET

» Bnpase
» Fspecially important when faced with present tense

» Does a party need to perform an action?

» |5 there a condition associated with it¢




Apply the Appropriate Structure

®» “has a duty” test for shall
» Feel free to ignore Russian wording

» [ g. Bnpase # “has aright to,” may is sufficient

» Adapt B cAayqae to “if,” try to make noun into a verb

» Might the "if"" work better as an “unless”e

» Change present to future tense with conditions, or for policies
involving “uncertain future events”




Improve Drafting if Possible

» Keep to the spirit of the contract, but improve clarity
®» Remove throat-clearing
» Make party explicit when imposing obligations
» |f obligation has no consequences, is it an obligatione
» Translafing is not drafting
= |[mprovements may not be possible

®» At a minimum, avoid adding confusion or ambiguity



Thank you for your time!
Questionse

» Sources

» Adams, Kenneth. A Manual of Style for Contract Drafting. 4™ Ed. ABA Publishing,
2017.

» HabepeXHbli, AHAPEN. «3aBEPEHNT OO OOCTOATEABCTBAX: KOK MOUMEHITh
HOPMBbI, 4TOObI OHM PABOTAAMNE) DKOHOMMKA M >XKM3Hb. 6 Oct 2017.

» “Ob6pa3Lbl AOTOBOPOB." KOpUAMYECKAS M HOAOTOBAS KOHCYAbTALIMS OHAQMH.
https://yuridicheskaya-konsultaciya.ru/dogovor/dogovor-
obrazci_dogovorov.html

» Further reading

» Kenneth Adams’s blog: Adams on Contract Draffing, adamsdrafting.com/blog

Contact me: eugenia@sokolskayatransiations.com



